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SCENARIO 10

Two years have passed. Yalda's divorce is now finalized but she realizes that
money is going to be an on-going issue. Asu is taking business management
courses at community college. His arrest (while he was not charged) was a
wake-up call. He's studying hard and spends more and more time with Yalda
and Sabeen. He's told Yalda that he thinks that Mustafa is going back to the old
country. Yalda knows that if that happens, the court mandated support and
maintenance will probably cease. She needs to make plans — and fast!

Both Yalda and Kayleigh are excellent cooks. They've often talked about putting
their skills to work — maybe operating a catering company together. Yalda thinks
the time is right to take the next step — so does Kayleigh. Asu thinks it is a great
idea and offers his business management skills. He says there are a lot of things
to think about and suggests that Yalda and Kayleigh consider the various business
structures that are available — partnership, corporation, etc.

The following is some corporate law terminology Yalda and Kayleigh will learn
about as they embark on their new venture.

- >
NTHODUGTION 7 BORRORATE LW

le proprietorships, partnerships,

1. sole proprietogship
2. corporation

3. partnership

4. society

5. franchise.

SOLE PROPRIETORSHIP

The simplest form of business ownership is a sole proprietorship. A sole proprietorship is
formed when a person wants to operate a business on her or his own. To establish a sole
proprietorship, all that is usually needed is a Business Licence and registration of the business
in accordance with local municipal and provincial laws.
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A disadvantage of a sole proprietorship is that it carries unlimited liability. This means that
if the owner runs into financial difficulties, creditors — people to whom the owner owes
money — can make claims against the owner's personal assets; e.g., home, car, etc.

CORPORATION

A corporation, commonly referred to as a company, registered in accordance with the
provisions of the Canada Business Corporations Act (federal company) or the provincial
company legislation (provincial company) is a legal entity. The term legal entity means that,
when incorporated, a company acquires all the powers of an individual. It can accumulate
assets, go into debt, enter into contracts, sue, or be sued.

There are many different types of corporations:

» A Crown corporation (Canada Post Corporation)
provincial or federal act

Shareholders s i ol 3 tion 1 3t dholdings. The
extent of eack 's Thab1N i initiaN . If a shareholder

— the common (ordi
If the company is pro if wi s.a diidend (a cash payment) on common shares.

meetings. The dividend, always paid "in preference" to ordinary shares, is a fixed percentage;
e.g., 5% preference shares. Many preference shares are cumulative preference shares which
means that if the company does not make dividend payments, the dividends will accrue —
accumulate. Conversely, non-cumulative preference shares do not accrue dividends.

Public v. Private Corporations: A corporation that offers its shares for sale to the public is
called a public company, reporting company, or offering company; conversely, a

78 CORPORATE LAW



corporation not offering its shares to the public is called a private company, non-reporting
company, or non-offering company.

Directors: The directors oversee the day-to-day operation of the corporation and appoint the
corporate officers.

Officers: Most corporations have at least two officers, a president and a secretary. The
officers have signing authority on many legal documents and bank accounts.

Officers are assigned to perform specific duties; for example, the
company and makes the major decisions, the corporaté secre

president heads up the
ry Waintains the corporate

Officers do not need to be directors or
director. In small companies, the sha,

PARTNERSHIP

As you learned in Unit 1, a par
partnership legislation. e ) Xe Ps | nform
a partnership. A law fjr( * 5§101

Partnershi gene Q i PNy i iakilityymanagement
| eration of the

hedr staff's negligence or misconduct.
eir own and their staff's actions. The

maintains liabilit\kinsu
SOCIETY

A society is a group of people who share a common charitable, cultural, recreational, or
scientific/health interest; e.g., Canadian Cancer Society, Ottawa Horticultural Society, and
Canadian Medical and Biological Engineering Society.

FRANCHISE

A franchise is a clone of an existing successful business which operates under a Franchise
Agreement. Examples are McDonald's®, Midas®, Boston Pizza®.
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A Franchise Agreement is normally between two parties: the franchisor and the franchisee.
The franchisor is the party who develops the system for reproducing (cloning) the business.
The franchisee is the party who rents the franchisor's trademark and method of doing
business.

Sometimes there is a third party — a guarantor. A guarantor is a company or person who
guarantees acceptance of liability should the franchisor or franchisee default. Note: The term
"guarantor” is used in any legal document where there is an acceptance of liability by a third

party.

A Franchise Agreement normally sets out the rights of the parties\the x¢newal terms, the
start-up and training details, the marketing, and the suppliers’

O

INCORPORATION

1. \leﬁ?’rc@b)e ele}xke}w‘t\ \ AM
2. |A dESC\riptive elem\ant M S%g%s
3. | Acorpor desiqﬁation I}d\

NAME SEARCH

For a provincial incorporation;
registry to see whether any other
three proposed names.

name search is conducted in the provincial corporate
rpotation in the province has the same name as any of the

Federal incorporation and many provincial incorporations require that a countrywide
NUANS® search be conducted. NUANS® is a database of existing and reserved business
names applied for in Canada.
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INCORPORATION DOCUMENTATION

Once a company name has been provisionally approved, the incorporation documents are
prepared and sent to the appropriate registry.

The incorporation documentation normally includes the:
» proposed name of the new company

» restrictions on the business to be conducted by the company

» authorized share capital — the maximum value of secu
legally issue

ities (shares) the company can

names, addresses, and occupations of the subscri
number and kind of shares taken by each subgeg
Articles

YV V V V

search; however, the incogporation do

incorporated.

dments must indicate that a shelf company is being

The purpose of a shelf compapy is to have a "ready-made" company on the "shelf" at a law
firm. If a client wants to incorporate a company immediately, then the law firm gives the
shelf company to the client who then has a ready-made company. If the client wants to
change the name of the company, this can be done in the future.
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POST-INCORPORATION

When a Certificate of Incorporation is issued to a company, the company can operate legally.
At this time, however, certain post-incorporation procedures and documentation are
required.

POST-INCORPORATION PROCEDURES & DOCUMENTS

1. The Certificate of Incorporation and other incorporation doctxuents must be filed in the
company's records book.

A corporate seal is ordered, if required. A corporagé

The Register of Sharehglders and Register of Directors are completed and filed in the

company's records bugk.

THE ANNUAL REPOR

When a company incorporates, the provincial corporate registry records the name, the
directors, and the registered and records offices of the company.

If a company wants to change its name, the location of its registered or records office, or its
directors, the registry must be advised because it generates an Annual Report based on the
information it currently has.
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The documentation required varies from province to province; however, the provincial
corporations legislation stipulates what is needed.

The Annual Report is checked against the company's records book to ensure that all changes
have been recorded with the registry. If everything is in order, the Annual Report is filed in
the corporate registry.

When an Annual Report is not filed on time, a fine is sometimes levied. If an Annual Report
is overdue and there are no active directors, the company ig'1h contravention.

tanding\and may eventually be
pany cannot wperate legally Wlthout

If no Annual Report is filed, the company is not in good
struck off the registry records. This means that the co

. A Proxy is a legal document
der) to attend the meeting in

For any of these mes{ings\o be valid, there just be a quorum. A quorum is the minimum
number of people whoxqust be present. This number is stipulated in the company's Articles.

SPECIAL CORPORATE PROCEDURES

During the life of a company, many specialized procedures occur; for example, change of
name, continuation, amalgamation, and dissolution. All these procedures require resolutions
to be made and passed.
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RESOLUTIONS

The following table illustrates the common types of resolutions:

Ordinary Resolution Passed by a majority of votes cast by shareholders; i.e., over 50%

Special Resolution Requires no less than /3 of votes (often %/, stipulated in a company's
Articles) cast by shareholders or signed by all shareholders

Separate Resolution Allows only shareholders holding a particulamr series of shares to
vote

Unanimous Resolution | Passed by being consented to in writin&)y\{s\qeﬁb@ers entitled to vote

Exceptional Resolution nsexting in writing. A
} jority specified

itself as the new owner. Compa gases to exist. A takeover is usually hostile. On the
other hand, a merger is a benign jowing together of two companies of a similar size to form a
new company, usually under a new name.

INSOLVENCY AND BANKRUPTCY

A company that is insolvent is unable to pay its debts as they become due in the normal
course of business. Bankruptcy is a determination of insolvency made by a court.
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Neither insolvency nor bankruptcy ends the existence of a company.

WINDING-UP, LIQUIDATION, & DISSOLUTION

Winding-up a business means that the business ceases its normal activities — pays any
outstanding taxes, terminates contracts, etc. — and moves towards dissolution.

Dissolution is the legal termination of a company which erfd\its existence as a corporation.

As part of the winding-up process, if a company has gssets and liabglities, then the process of
liquidation takes place. Liquidation is the process. of sellingassets ahd converting them into
cash — which is then used to pay off debt. The pérsomnor spompany that i\in charge of the
liquidation process — often an accounting firp allev\the liquidater.

When the assets are liquidated and the Kabilities discharped, a rt' ateof Dissolution is
obtained from the corporate registry \

Once the corporate registry issp€s
exist.

teef Didysplutionthe sgmpanyNegally ceases to

O\
STUDENT ACTIWITES\ N

ACTIVITY

In Article 43, whgt does the term pro rata mean?

» Research the
Article 8.6.

neaning of the terms bond, mortgage, and debenture that appear in

Article 9.2 refers to a proxy. What does this mean?
» What does the term quorum in Article 13.8 mean?

Define the terms resolution and dividend that appear in Article 17.9. Research the
meaning of the term vest in this Article.

ACTIVITY 3

Refer to the Consent Resolutions of the Subscribers on page 158 of the Documents section.

CORPORATE LAW 85



» What are Consent Resolutions?
> Define the term subscribers.
» What is an Annual General Meeting?
» Differentiate between a company's records office and its registered office.
» What does the term auditor mean?
ACTIVITY 4

Refer to the Ordinary Resolution on page 160 of the Documents section.

Define the term Ordinary Resolution.
What does the term acquisition mean?

What does the term waive mean?

YV V V V

How does an Ordinary Resolution differ fy6
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DISCUSSION TOPICS

1. Discuss the advantages and disadvantages of Yalda and Kayleigh forming a corporation as
opposed to a partnership.

2. Discuss the provisions and terminology of any Partnership Agreement that Yalda and Kayleigh may
decide to have prepared.

3. The Consent Resolutions of the Subscribers to the Memorapduxp of Shadow Mountain Equipment
Corporation (Documents section) mention waiving the appowtment of an auditor. Discuss what this
means.
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UNIT COMPREHENSION

SECTION A
Read the following sentences and then fill in each blank with the appropriate legal term or phrase.

1. The simplest form of business ownership is a/an

2. means that if the owner of a business rups into financial difficulties,

can make claims against the owner's pe(son

(home, car, etc.).

3. A corporation is a registered

4. Canada Post is an example of a/an

5. The owners of the corporation are the (

is act

6. Jason purchased a share in Comp
called the

lly su {in\{o a‘tommp

7. Aan
corporation that offers i

Franchise Agreement

15. The is Where legal documents may be served on a
company.
16. The is the maximum value of

(shares) the company can legally issue.

17. The office is where a company's records book is kept.

18. The are the rules governing the internal management of a company.
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SECTION B

Read the following sentences. Select the correct legal term(s) from those listed in the parentheses.

1.

A/an (Notice of Annual General Meeting, Proxy, Certificate of Incorporation, Annual Report) is
prepared by the corporate registry on the anniversary date of a company's incorporation.

A company will be in good (books, arrears, standing, maintenance) if it files its Annual Report
on time.

The (records book, incorporation book, minute book, p&st-incQrporation book) contains the
Certificate of Incorporation.

corporate (record, notice, seal, stamp).

Another term for a shareholder is a/an
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SECTION C

Match the following legal terms to the definitions in the table. Place your answer(s); e.g., h, in the

Answer column.

a. Winding-up h. Merger

b. Ordinary Resolution i.  Shareholder

c. Continuation j- Notin good standing
d. Insolvent k. Bankruptcy

e. Dissolution I. Acquisition

f.  Amalgamation m. Special Resolution

0. Certificate of
Incorporation

Liquidation

Certificate of Good
Standing

Annual Report

g. Separate Resolution n. Certificate of
Diss%

Definiti9|\1

Ans\s@r

1. Resolution passed by a majority of voés c%\b}«f\hareﬁx{lders

AN

The joining of two or more compaﬁes\t@\ m a\he\w\mepM

Selling assets and convertin/g\them into ca

S B I A

The legal termination of/a\égmm
om

Type of resolution\fgquired fy/a corporate n

Procedure to mo%mpwwe\yww a n}gq/
change
%&e\ a}e\é@nﬁs\

Another n}ﬁéwgke\ove\

Resolyfion made by %&@N{Ide\rééf a par?m{laraéegor\serié\

P2

Benign\Jb'\ning t@fh@{of\ﬁ\@bo@panies

S|lO|® N

1

Termiﬁre\chrac}s\Qnd\?easé\nor I bl}y'qess acWas

)

1{\ Determinatic%\‘{}i\@ol\kﬁcy mad\e;by a\cwrt

12. \IS\chngwhS\s\uea‘b\xmqg corporate r@?st[xb\iqr toa corpora}> seal being ordered

13. Me%@r of\N:émpa%\

14. Docume}rt\checked aga\pst a\o\mpa 's\&@rds\beQY

15. Company urﬁbl\e to pa<)/its debts

X\)
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